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APPENDIX A
TERMS OF REFERENCE
Provincial Evaluation Project

Evaluation of the implementation and impact of Environmental Impact Assessment

1. BACKGROUND INFORMATION AND RATIONALE

1.1 Background to the intervention being evaluated

The National Environmenial Management Act, 107 of 1998 (NEMA] is the framework legisiation for
environmeantal management in South Africa and came into effect on 29 January 199%9. NEMA
defines sustainable development as ‘fhe infegration of social economic and environmental
factors info planning. implementation and decision-making so as to ensure that development
serves present and future generatfions’.

Environmental impact assessments and planning are key fools 16 support decision-making in pursuit
of sustainable development in South Africa, where planning provides the enabling framework and
environmental impact assessment ensures that o project is measured against the required
framework,

Currently the Environmenital Impact Assessment process in South Africa is regulated through the
eEnvironmental Impact Assessment [EIA] Reguiations publisned in terms of Chapter 5 of NEMA on 18
June 2010. The ElA process essentially provides that the potential consequences for, or impact on
the environment of listed or specified activities, must be considered, investigated, assessed and
reported on to the competent authorily. Based on the assessment the competent authority must
then either grant or refuse environmenial authorisation for the aclivities.

Apart from the specific situations identified in ferms of section 24C of NEMA where the Minister
must be identified as the competent authority, the Department of Environmental Affairs and

in ferms of $24C{2} the Minister must be identified as the competent authority if the activity -

{a) has implications for international environmental commitments or relations;
b} will take ploce within an area profected by means of an infernalional environmenial instrument, other
thon -

{0 any areq faling within The seg-shore of within 150 metres seaward from the high-water mark,

whichever is the greater;
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Development Planning (the Department) will be the competent authority responsibie for granting
environmenicl authorisations in respect of listed or specified activities requiring such autherisation in
the Western Cape. Within the Department this function is being fulfiled by the Environmental and
Land Management [ELM) Component,

In terms of NEMA and the EIA Regulafions various guidelines, policies and decision-making
instruments are relevant and must be faken into account when a competent quthority assesses an
application for environmental authorisation. As competent authority the Department is however
increasingly being faced with court applications chaltenging its decisions in terms of planning and
HA legislation. These court challenges mainiy take the form of judicial review applications in terms
of the Promotion of Administrative Justice Act, 3 of 2000 and have substantial negative implications
for the Department in terms of costs, fime delays and additional resources and capacity required.

In response to the above the Department infends 1o identify and ulilise the lessons learnt from court
challenges in order to inform ways of strengthening the current system of environmenial impact
assessment review? and decision-making within the Depariment. This will not only iead 1o maore
defensible decisions and a reduction in court chalienges, but also to more sustainable decision-
making.

1.2 Purpose of the Evaluation

The purpose of the evaiuation is In line with the concept note contfained in the Provincial
Evaluation Plan 2013/14-2015/16. The focus for this Terms of Reference is to, based on court
challenges, evaluate the implementiation of the environmental impact assessment process within
the Western Cape, in order to ascerfain how 1o strengthen the curent system of environmental
impact assessment related reviews and decision-making in the Westermn Cape.

2. FOCUS OF THE EVALUATION
2.1 Evalugtion questions

1. What are the trends emerging from court challenges relevant to the Department’s decision-
making in ferms of environmental impact assessmeni?

i) a protected environment;

{
{iv) a prociaimed private nature reserve;
{v} a natural herfage site;
{vi) the buffer zone or fran-sifional area of a biosphere reserve; or
{vii) ihe buffer zone or fransitional area of a world heritage site;
ic) a development foolprint that falls within the boundaries of more than one province or fraverses
internafional boundaries;
(d} is undertaken, or is fo be undertaken, by —

{i) a noflonal department;
{ii} a provincial depariment responsible for environmental affairs or any other organ of state
performing a regulatory function and reporting to the MEC; or
(i) a stafutory body, exciuding any municipality, performing an exclusive competence of the
national sphere of government; or
(el will fake place within o national proclaimed protected areq or other conservation area under control of
a national autherity,

2 section 1 of NEMA defines "review", when used in Chapter 5, o mean “the process of determining whether an assessment
has been carried out corecily or whether the resulting information is adequaoie in order to moke a decision™.
#Section 1 of NEMA defines “review", when used in Chapter 3, fo mean "the process of detarmining whether an assessment
has been carried oul coectly or whether the resulting information is adequate in order to rake o decision”,
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2. How con the frends be ufillised fo further strengthen the current environmental impact
assessment review and decision-making framework?2

3. What are the lessons learnt from other relevant judgments, challenging the Department and
other decision-makers, which can further be applied to improve the Department's current
environmental impact assessment review and decision-making frameworks

2.2 Intended users and stakeholders

The key intended users of the evaluation results will be the relevant decision making authorities
mandated with environmental impact assessment related decision-making. It is anficipated that
the project outcomes will further benefit and be ulilised by civil society.

2.3 Scope
The proposed project will consist of the following phases -

1. ldenfification and compilation of @ database consisting of ail relevant case iaw;

2. Reviewing/analysing relevant cases fo identify trends, lessons leamt, gaps and chalienges
related to the curent environmenial impact assessment review and decision making
framework; and

3. Making recommendaiions fo further strengthen the current environmental impact assessment
review and decision-making framewaork within the Department.

2.3.17  Phagse 1: ldenfification and compilation of g case database:

Phase 1 wil consist of the identification and collection of relevant cases that will contribuie to fulfil

the purpose, as a minimum:

s Court proceedings of all applications iodged in terms of the Promotion of Administrative Justice
Act, 3 of 2000 (PAJA) against decisions taken by the Department in terms of EIA legislation. in
order 1o assure relevance, the scope of this project must include all chalienges to decisions
taken after the commencement of NEMA, i.e. post January 1999.

=  Case low involving challenges against other relevant and reiated decisions {for example
planning reiated matters) to ensure that the lessons leamt, from an administrative justice
perspective, are also utilised.,

= Cose law involving litigatfion against decisions taken by o competent authaority, other than the
Department, which will be relevant and ossist foward achieving the purpose of this project.

It is estimated that o toilal of approximately 30 cases, which would include all three of the
categories above, will be analysed.

2.3.2 Phase 2: Review and anglysis to identify frends, lessons leamnt, aaps and challenges:

Phase 2 will include the following:
= Ascerfaining the current frends in review applications ledged against planning and EIA related
decisions taken by the Department through -
- ldentifying the number of review applications challenging relevani decisions made since
1999;
- Detailing the outcomes, i.e. judgements handed down, withdrawn, settled aetc;
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Identifying and analysing the main grounds on which the Depariment's decisions are bsing
challenged;
Examining the relafionship between

o the grounds of review;

o the implementation of the relevant legal and policy framework; and

o the court's findings, including cases settled out of court through a settlement

agreement, made an arder of court.

Conducting interviews with the Department’s iegal counsel briefed on relevant cases;
Based on the foregoing, identifying key aspects of the environmenitat impact assessment
review and decision-making framework that should be implemented by the Depariment.

= Determining the iessons iearnt from relevant judgments against decision-makers other than the
Depariment, which could confribute to the Depariment's leaming and an improved
environmental impact assessment review and  decision-making  framework  within  the
Department,

232

Phase 3: Formulate recommendations 1o further strengihen the environmenial impact
gssessment review and decision-making framework

Based on findings, phase 3 will entail the formulation of a set of recommendations and guidelines
detailing how to further strengthen the current system of environmental impact assessment review
and decision-making within the Department in order to ensure more defensibie decisions and g
review femplate ic monitor the implementation and review of recommenddaiions.

3.

EVALUATION DESIGN

The overall methodology will entail a systematic review, and as a minimum, include the following:

3.1 Ideniification and collation of relevant court proceedings;

3.2 Review of relevant court proceedings as well as the applicable legal and policy framework;
3.3 interviews with Department’s legal counsel appointed in relevant cases;

3.4 Analysis of the evidence collected through the document review; and

3.5 Drawing conclusions and formulating recommendations.

4,

4.1

EVALUATION PLAN

Products/deliverables

The following deliverables are expected as part of the evaluation:

4.1.1
4.1.2
4.1.3
4.1.4
4.1.5

Inception Report and Project plan;

Draft Evaluation Report;

Final Evaluation Report;

Provision of all datasets, metadata and other documentation; and
PowerPoint or audio-visudl presentation of the resulfs,



The inception Report and revised Project Plan will be required from the Service Provider affer their
agppocintment and the inception meeting and must include the following:

i.  Project planning and management mechanisms, including the timing and sequences of
phases and components, and associated budgets (i.e. expenditure schedule) as well as
details of overall project administration including the delivery dates and all meetings.

i. A schedule of payment indicating when in the project schedule payments are to be made.

ii.  Anoufline of the various draft and final reports to be produced, expected delivery dates for
the various phases and component reporis.

iv.  Research design and method sfatements for the coliection, analysis and presentation of
information required.

The Draft Evaluafion Report (to be reviewed) and the Final Evaluation Report must include, as a
minimum, the aspects highlighted under the scope in 2.3 above.

The Draft Evaluation Report for review must be produced in the form of an abridged report and «
full report. The abridged report must be in 1/3/25 farmat. The 1/3/25 format requires a one page
policy summary of the impilications for the evaluaiion, a three page executive summary of the
whole report and a 25 page main report (Arial 11 point, singie spacing, exclusive of appendices).

The Final Evaluation Report {the abridged report and the full report) must be produced in hard
copy and electronic format.

4.2 Time frame for the project

Ali deliverables must be completed and the final reports must be submitted fo the Department
within 8 months of commencement of the Project.

5. MANAGEMENT ARRANGEMENTS

A Project Steering Committee will be established of all the key stakeholders within the Depariment
of Environmental Affairs and Development Planning.

5.1 The successiul service provider/s must make themselves availabie for regular progress meetings
with the Project Steering Committee, which will monitor the progress of the project and from
fime fo fime may request meetings or other intsractions.

5.2 Action based minutes of all meeiings must be taken by the consuitants and circulated within 5
work days of the meeting to aff relevant parties.

5.3 Progress reports at intervals agreed upon with the project team will be expected, The Project
Steering Commiittee reserves the right o request provisional reports during the course of the
proiect.

5.4 Service provider/s may be requested o give presenfations to the Steering Committee as and
when required.

5.5 The service provider/s must guarantee the presence of the senior staff throughout the duration
of the contract. If the senior official has to leave the project, a period of at leasi o month is
required in which the senior official must work parallel with the next person (senior consuitant
with simitar expertise and equal vears of experience) appointed in order to transfer skills and
knowledge.
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5.6 No

presentations of the project outputs or reports may be made to ihird parties without the

prior permission of the Department.

6.

THE PROPOSAL TO BE SUBMITTED

Responsiveness in terms of this document refers to the bidder's adherence and compliance to the
requirements set out in sections 6.1, 6.2 and 6.3 In order for the Department to evaluate their bid in
ferms of price and equity. Failure to comply with the criteria will disqualify the bid.

6.1

Responsiveness criteria applicable to this bid

All proposdis must include the fellowing information:

6.1.1

6.1.10

6.2

Composition of Project Team:
Proof of experience of ihe team that relates 1o the requirements of the project
Contactable references for team members
Submission of CV's and copies of qualifications of all key personnel
Convey a clear understanding of the Department’s Terms of Reference for the project, the
deliverabies and the use thereof,
An oulline of the suggested cpproach and methodology proposed to undertake the
project.
A detailed work breakdown structure indicaiing fasks, resources dllocated and fimeframes
applicable and associated detailed cost breakdown must be submitted.
Bid form must be properly received on the bid closing date and time specified on the
invitation, fully completed, dated and signed in ink.
Submissicn of the bid document without removing any pages.
Invitation to Bid (WCBD 1), Submission of WCBD 4 [Declaration of interest, Declaration of
Bidders Past SCM Practice, Cerfificate of Independent Bid Determination), Preference
Claim Certificate (WCBD é.1a }, Contract form for Goods/Works/Service (WCBD 7.1).
Submission of an Criginal Valid Tax Clearance Cerfificate, Business Registration Certificate
e.g. CK1, certificate of incorporation and B-BBEE Status Level Verification Certificate
Faiure of bidders 1o comply with any of the responsive criteria will lead to disqualification of
the bid.
Provisicn must be made for skills fransfer from the Service Provider to the Department,

Competencies of the service provider

The preferred service provider will be selected based on the Experience and Qualifications
expressed in the bid proposal. Potential service providers must therefore provide a clear bid
proposal that demonstrates the skills, experience and frack record of the applicant to deliver the
services required, and that reflects an understanding of key issues relafing fo the scope of work.

6.2.1

6.2.2

i

The service provider must designate a lead consultant who is capable of managing a feam
that has the experiise to preduce the specified deliverables within the time requirements of
these Terms of Reference. The service provider can be the lead consultant.
The service provider must consist of practitioners with the following experience and
competenciss: :

A relevant legal qualification {LLB or equivalent);
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i. Knowledge and experience in research and/or review of legisiation/and or case iow
pertaining 1o envircnmeanial impact assessment and planning;

il. Legal experience with proven knowledge and understanding of High Court fitigation,
particularly administrative and environmental law;

iv. Legal experience with proven knowledge and understanding of environmental and
planning law,

v, Legal experience with in depth knowledge and understanding of the legal and policy
framework relavant 1o the environmental impact assessment and planning procedures,
especially s¢ far as it pertains 1o the Western Cape;

6.2.3 Should the feam not have the required number of practitioners with the relevant legal
qualification their bid wiil not be considered.

6.3 functional responsiveness criteria applicable fo this bid

631 All proposals will be evaluated pased on the foliowing functionat criterig:

Functionality Criteria " . ~ Weighting Factors:

Law*

Expetience of Service Providers ~ . S
Research and/or review of environmental impact assessment and pidnn.ingun
legisiation and/or case iaw.

'High Court iiﬁgoﬂo"h' i‘h'volving environmental and administrative law 'cgnc':i]or' 10 '

similar experience obtained through employment at an ccademic institution.

ln “ dep?h knowiedge of éﬁvéronnﬁenfei impact Ossessmem and planning . 8

iegisiation and procedures,

Proven experience in environmental and planning law. 8

Knowéed geondexpenenceof The Ieggiond pohcy Fomewolk ssedc 1o e T AT

Western Cape.

éReébonsweness ot me"rh'odology'dnd ‘rh'e mierp{éim‘lon of the terms of
reference and clarity of deliverabiles (g detailed work breakdown structure

éindicaﬂng fasks, rescurces allocated and fdimeframes applicable and

| associated detailed cost breakdown must be submitted)

Total score: S -

;Pé;sons without the appropriate legal quo!iﬁcaﬁoﬁé will be disquahﬁed o

6.3.2 Bidders should at least cbiain 75% of the functionadlity in order to be evaluated further.
6.3.3 The proposals will be evaluated according to the 80/20 preference point sysiem.
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7. RESPONSIBILITY OF THE DEPARTMENT

The Project Stesring Commitiee will maoke themselves available, within reason, for the various
agreed mesetings and will review and make comments to all draft documents and reports as per
cgreed schedules,

8. INTELLECTUAL PROPERTY

The appointee must note that all drafts, including the final draft of the documents and any digital
information derived in undertaking the project will be the sole property of the Department of
tnvironmental Affairs and Development Planning. Any studies, reports or other material, graphics,
software or otherwise prepared by the appointee for this project under this confract shall belong o
and remain the property of the Department of Environmental Affairs and Development Planning.
No presentations of the reports may be made without prior written permission of the Depariment of
Environmenial Affairs and Development Planning and all informaiion contained in these reports are
considered confidential.

All materials emanatfing from services rendered with a branding implication must be consuited with
the Department’s Communication Services unit prior to the design or production thereof. Materials
may include, but are not limited tfo, specialist reports; advertising; promotional materials and/or any
other communication product produced for public or internal consumption.

9. DECLARATION OF CONFIDENTIALITY

The service provider/s shail regard all information in, or in support of the project. as confidential and
may not use any information for personal or 3rd party gain. Al communication with the media
regarding this project {if any} will be conducted through the communication component of the
Department {unless agreed upon otherwise).

the service provider/s must provide an undertaking that no member of ifs staff will accept any new
instructions involving any litigation, or other legal action, against the Depariment or the Minister of
Local Government, Environmental Affairs and Development Planning throughout the duration of
the project.

10. PAYMENTS

10.1 Invoices must indicate the hours spent, team members involved, task and/or output and
should inciude a short description of work done referring 1o any relevant reports,

10.2  Disbursements 1o be claimed as above and fo include original invoices.

10.3  Lists of invoices fo be submitied are o be included in the draft plan of work, and should be
related to tangibie cutpuis as mentioned above,

10.4  Allinvoices to be inclusive of VAT,

1. CONTACTABLE OFFICIALS FOR CLARIFICATION

For technical queries regarding the Scope of Work, coniact:



Anique Rossouw

Directorate: Planning and Policy Co-ordintion
Tel: {021} 483 2900

Email: gnigue.rossouw@westerncape.goy.za

For enquiries relating to the bid documentation, contact:
Siyabuleta Ncipha

Supply Chain Management

Tel: (021) 483 2782

Email: Siyabulela.ncipha@westermncape.gov.za




